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 1.  TIME:  9:00   CASE#: MSC17-01059 
CASE NAME: GIANT DEVELOPMENT VS. J.H. FITZMAURICE 
FURTHER CASE MANAGEMENT CONFERENCE 
* TENTATIVE RULING: * 
 
Appearances (by telephone) required.  The Court expects that it will just set another Case 
Management Conference in 180 days. 

 

  

 2.  TIME:  9:00   CASE#: MSC17-01059 
CASE NAME: GIANT DEVELOPMENT VS. J.H. FITZMAURICE 
HEARING ON MOTION TO STAY ACTION PENDING APPEAL 
FILED BY J.H. FITZMAURICE, INC. 
* TENTATIVE RULING: * 
 
The unopposed motion is granted. 

 

  

 3.  TIME:  9:00   CASE#: MSC18-00956 
CASE NAME: EUBANKS VS. YAPSTONE 
FURTHER CASE MANAGEMENT CONFERENCE 
* TENTATIVE RULING: * 
 
Continued by stipulation of the parties to July 29, 2021 at 9 a.m. 

 

  

 4.  TIME:  9:00   CASE#: MSC18-00956 
CASE NAME: EUBANKS VS. YAPSTONE 
HEARING ON MOTION FOR PRELIMINARY APPROVAL OF CLASS ACTION SETTLEMENT 
FILED BY IRMA EUBANKS 
* TENTATIVE RULING: * 
 
Continued by stipulation of the parties to July 29, 2021 at 9 a.m. 
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 5.  TIME:  9:00   CASE#: MSC18-01806 
CASE NAME: YARBOROUGH VS. MARTINEZ CONVALESCENT 
HEARING ON DEMURRER TO 1st Amended COMPLAINT 
FILED BY MANOR CARE OF WALNUT CREEK CA, LLC 
* TENTATIVE RULING: * 
 
The matter will be dropped from the calendar.  On May 19, 2021, the Court denied plaintiffs’ 
application to file an amended complaint because it did not comply with CRC 3.1200-3.1207, 
and was not timely under CCP 472.  On May 21, 2021, Plaintiff filed a declaration saying that it 
was agreeable to the amended complaint being filed, and then filing a responsive pleading 
within thirty days of granting of leave to amend.  The Court hereby grants plaintiffs leave to file 
their proposed Second Amended Complaint, which shall be served and filed no later than 
June 3, 2021.  Defendants shall file a responsive pleading no later than June 30, 2021. 

 

  

 6.  TIME:  9:00   CASE#: MSC19-00279 
CASE NAME: MOLALE VS. ARCH TELECOM INC. 
SPECIALLY SET HEARING ON: SEE RELATED CASE MSC20-01679 
SET BY DEPT. 39 
* TENTATIVE RULING: * 
 
See Line 9. 
 

  

 7.  TIME:  9:00   CASE#: MSC19-02145 
CASE NAME: JOHNSON VS. EQUITY RESIDENTIAL 
HEARING ON MOTION TO QUASH DEPOSITION SUBPOENA 
FILED BY KEVIN JOHNSON 
* TENTATIVE RULING: * 
 

Kevin Johnson brings this PAGA-only action against Equity Residential Services, LLC 

and related entities, alleging various Labor Code violations, mostly related to provision of meal 

and rest breaks.  Equity served subpoenas for production of records on four companies: Peak 

Campus California, Inc., FPI Management, Inc., Greystar California, Inc., and Essex Property 

Trust, Inc.  The only relationship these third parties have to this case is that each is a former 

employer of Johnson.  The subpoenas seek information related to plaintiff’s past compensation, 

employment applications, hours worked, work schedule, attendance records and complaints.  

Johnson moves to quash the subpoenas, arguing that the information is not relevant to this 

case, invades his privacy, and is for purposes of harassment.  Equity disputes all of these 

claims. 

The subpoenaed parties have not objected to the subpoenas, but there was no reason 

for them to do so once plaintiff timely objected, thereby staying any duty to respond. 
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A. Threshold matters. 

First, two threshold matters.   

Ordinarily, the Court requires the parties to participate in an Informal Discovery 

Conference before filing a motion to compel.  In some instances, however, the Court concludes 

that one or both parties will be unwilling to accept the Court’s informal guidance on the matter, 

and will file a discovery motion in any event, and therefore dispenses with the IDC.  The motion 

was filed on April 23, 2021, and at a Case Management Conference held on April 27, 2021, 

after hearing from the parties, the Court concluded that, given the nature of the dispute, it would 

hear the motion. 

The other threshold matter concerns the failure of plaintiff to provide a Separate 

Statement as required by Rule of Court 3.1345(a)(5).  That subsection is directed at a request 

for production of documents at a deposition, not specifically at a motion to quash a subpoena to 

a third party.  Moreover, it is not required where the Court allows the moving party to submit a 

concise outline of the issues.   (See also CRC 3.1345(b)(2); Code Civ. Pro, § 3031.310(b)(3).) 

While the Court did not grant advance approval on this issue, it poses a good example of where 

the separate statement is of little use.  Plaintiff does not dispute the propriety of any particular 

request, he disputes the entire subpoena, based on arguments that apply to all of the requests.  

Understanding that Johnson has limited his motion to largely an all-or-nothing request, the Court 

dispenses with the requirement in this instance. 

B. General Standard 

A party may obtain in discovery “any matter, not privileged, that is relevant to the subject 

matter involved in the pending action or to the determination of any motion made in that action, 

if the matter either is itself admissible in evidence or appears reasonably calculated to lead to 

the discovery of admissible evidence.”  (Code Civ. Pro., § 2017.010.)  The Court, however, may 

limit the scope of discovery where it determines that the burden, expense, or intrusiveness of 

the discovery in question “clearly outweighs the likelihood that the information sought will lead to 

the discovery of admissible evidence.”  (Code Civ. Pro., § 2017.020(a).)  Thus, the Court has 

significant discretion to limit discovery where appropriate.  (Greyhound Corp. v. Superior Court 

(1961) 56 Cal.2d 355, 378-382.) Greyhound factors include the purpose of the information 

sought, the effect disclosure would have on the parties, the nature of the objections, and the 

court’s ability to make an alternative order granting partial disclosure.  Of course, as the 

Supreme Court has held more recently in Williams v. Superior Court (2017) 3 Cal.5th 531, 551, 

“to require a party to supply proof of any claims or defenses as a condition of discovery in 

support of those claims or defenses is to place the cart before the horse.” 

In seeking to quash a deposition, plaintiff is in the same position as the moving party in 

Dow Chemical Co. v. Superior Court (1969) 2 Cal.App.3d 1, 5-6, i.e., “essentially, in the same 

position as a litigant who seeks an order under section 2034, subdivision (a), to compel an 

answer when a deponent refuses to answer a question upon the taking of his deposition.  Since 

the statute does not require any showing of good cause for the taking of a deposition, normally 

the mere interposing of an objection or refusal of a deponent to answer a question does not 
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place a burden of showing good cause on the party seeking disclosure. Rather, the statute 

requires a showing of good cause by a person who seeks to resist or restrict the right to take a 

deposition by invoking the discretion of the court to issue a protective order.”  

C. Analysis of this case.    

 

1. Relevance. 

This is not a class action or an individual action.  Johnson sues solely as the proxy of the 

State of California Labor and Work Force Development Agency.  (Arias v. Superior Court (2009) 

46 Cal.4th 969, 986.) Civil penalties, not unpaid wages, are the permitted relief.  (ZB, N.A. v. 

Superior Court (2019) 8 Cal. 5th 175, 182.)  To perfect this status, Johnson need only give the 

required notice to the LWDA, and be in some respect “aggrieved,” i.e., allege that one or more 

of the alleged violations was committed against him.  (Labor Code, § 2699 (c), Kim v. Reins 

International California, Inc. (2020) 9 Cal.5th 73, 81-82.)  He need not meet standards that 

would apply if he sought to represent a class.    If Johnson were suing as an individual 

requesting damages, issues concerning his personal understanding of wage & hour legal 

requirements, and his performance with prior employers all would be at least arguably related to 

whether he understood and deliberately waived certain requirements, whether he had a history 

of making certain types of claims without substantiation, and his biases and credibility.  If this 

were a class action, some of the same information could reflect on whether he is a suitable 

class representative.  But in a PAGA case, the issue is whether he can prove the alleged 

violation, which involves the conduct of the defendants, not the conduct of prior employers, or 

plaintiff’s relationship with them.     

Equity argues that its policies comply with the law, and plaintiff’s specific allegations will 

need to address the specific conduct in the workplace, as do many meal & rest break cases.  

This “relies inevitably on questions pertaining to Plaintiff and other aggrieved employees’ own 

conduct, ability, skills, waiver and knowledge.”  It may, but only as to plaintiff’s conduct with 

respect to his employment at Equity, not previous employers.  Assume for sake of discussion 

that the discovery would show that while employed in the past, Johnson learned how the 

requirements worked, frequently complained about violations, performed poorly in his assigned 

work, and generally made a nuisance of himself.  Such information would not advance 

defendants’ cause at all, because it is unrelated to whether defendants’ conduct complied with 

the law. 

2. Fairness 

Much of Equity’s argument is in essence that the Civil Discovery Act applies equally to 

plaintiffs and defendants, and if defendants are forced to bear the burden and expense of 

voluminous discovery requests then, so too must plaintiffs.  The Civil Discovery Act does indeed 

apply equally to all parties, but not always on a page-for-page or dollar-for-dollar basis.  In some 

cases, one party possesses more discoverable information, and therefore will bear the brunt of 

responding to discovery.  In a PAGA case, equal application of the Discovery Act may result a 

greater burden on defendant, because it has the systemic information concerning employment 
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practices.  In contrast, in a personal injury case in which plaintiff’s damages are the primary 

issue, it may fall more heavily on plaintiff. 

D. Conclusion 

The information sought in the subpoenas is not relevant to this case, nor is it likely to 

lead to the production of admissible evidence. 

Even if it were relevant, the burden, expense, or intrusiveness of the discovery in 

question “clearly outweighs the likelihood that the information sought will lead to the discovery of 

admissible evidence.”  (Greyhound, supra, 56 Cal.2d at 378-382.) Balancing the competing 

considerations, there is no alternative protective order that would allow drafting a protective 

order that would solve the problem.  In a PAGA-only case, plaintiff’s prior behavior with other 

employers is not likely enough to lead to any admissible evidence to justify discovery of four 

other employers, either based on the burden to plaintiff or to the subpoenaed third-parties.   

The Motion to Quash the four deposition subpoenas is granted.  Defendants’ request for 

sanctions is denied.    

 

  

 8.  TIME:  9:00   CASE#: MSC20-00957 
CASE NAME: ALEXCIA ANDERSON  VS.  ABC PHONE OF NORTH CAROLINA 
HEARING ON MOTION TO INTERVENE 
FILED BY ARIEL KLINK 
* TENTATIVE RULING: * 
 
The moving papers set forth adequate grounds, and there is no opposition.  Motion granted. 

 

  

 9.  TIME:  9:00   CASE#: MSC20-01679 
CASE NAME: TORRES VS. ARCH TELECOM INC. 
HEARING ON MOTION FOR PRELIMINARY APPROVAL OF CLASS ACTION SETTLEMENT 
FILED BY GEORGE TORRES 
* TENTATIVE RULING: * 
 

 Plaintiffs Ryan Molale. George Torres, and Tran Le move for preliminary approval of 
their class action settlement with defendant Arch Telecom Inc.   

A. Background and Settlement Terms 

The complaint was filed August 26, 2020, with only Torres as plaintiff.  It is a class action 
complaint alleging that defendant violated the Labor Code by failing to include all discretionary 
incentive pay in the regular rate of pay for purposes of calculating overtime, failing to provide 
proper expense reimbursements, failing to pay wages for time spent at mandatory meetings, 
failing to provide meal and rest breaks, waiting time penalties, and non-compliant wage 
statements.  Previously, on February 8, 2019, Molale had filed a complaint in this county making 
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similar allegations.  Previous to that, on January 3, 2019, Le filed a PAGA complaint in Los 
Angeles Superior Court, having previously served a PAGA notice on the LWDA.  Nothing in the 
agreement indicates that these three cases will be combined in any formal way.  Thus, it 
appears to the Court that the parties’ intent is that, based on the approval of this settlement and 
the written release, the Le case and the Molale case will be dismissed. The parties should clarify 
this issue. 

The settlement would create a gross settlement fund of $750,000, in addition to $40,950 
that was paid to class members in previous individual settlements, totaling $970,950.  The class 
representative payment to each of the three plaintiffs would be $5,000.  Counsel’s attorney’s 
fees would be one-third of the total settlement, i.e. $263,650).  Litigation costs would not exceed 
$35,000.  The settlement administrator (Phoenix Settlement Administrators) estimates its costs 
at $14,000.  PAGA penalties would be $50,000, resulting in a payment of $37,500 to the LWDA 
and $12,500 to the class.  Thus, the net settlement amount available to the class would be 
$384,850.  The fund is non-reversionary.   

The settlement amount would be paid to the Settlement Administrator in eighteen equal 
monthly instalments, from November 1, 2020 to April 1, 2022.   

The proposed settlement would certify two subclasses.  The “Non-release Sub-Class” 
consists of current and former non-exempt employees during the class period who did not sign 
an individual settlement.  The “Release” sub-class would cover those who previously signed a 
Pick Up Stix settlement.  Combined, the two sub-classes total about 1,085 members.  179 
employees are in the “release” sub class, having signed settlements ranging from $100 to $350.  
906 employees are in the “non-release” sub-class. 

The settlement will essentially equalize the payments to the sub-classes, by providing 
that the Non-release subclass, i.e., those who did not previously settle, will receive a payment of 
$100 to $350, as if they had accepted the previous offer.  The remaining funds would then be 
distributed among both classes based on work periods worked during the class period. 

 The class members will not be required to file a claim.  Class members may object or 
opt out of the settlement.  They may dispute their number of work weeks.  Various prescribed 
follow-up steps will be taken with respect to mail that is returned as undeliverable.  Uncashed 
checks would be cancelled and the amounts would be tendered to the Unclaimed Property 
Division of the State Controller’s Office.     

Substantial informal and formal discovery was undertaken, and the matter settled after 
two meetings with an experienced mediator.   

Counsel has provided a summary of a qualitative and quantitative analysis of the case, 
and how the settlement compares to the potential value of the case, after allowing for various 
risks and contingencies.  The primary issue in the case is the use of incentive pay to calculate 
the rate of pay for overtime purposes.  There are also meal period issues, particularly 
concerning whether “the nature of the work prevents an employee from being relieved of all 
duty.”  As to rest periods, much of the controversy concerns whether additional breaks were 
“authorized and permitted” on shifts of more than six or ten hours.  Reimbursement of expenses, 
particularly directed at cell phone usage, raises a number of issues, including whether it is 
amenable to class treatment.  Penalties for waiting time and incorrect wage statements rely on 
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the other underlying claims, and also raise other issues arising from their derivative status.  
PAGA penalties are subject to reduction in the discretion of the Court. 

B. Legal Standards 

The primary determination to be made is whether the proposed settlement is “fair, 
reasonable, and adequate,” under Dunk v. Ford Motor Co. (1996) 48 Cal.App.4th 1794, 1801, 
including “the strength of plaintiffs’ case, the risk, expense, complexity and likely duration of 
further litigation, the risk of maintaining class action status through trial, the amount offered in 
settlement, the extent of discovery completed and the state of the proceedings, the experience 
and views of counsel, the presence of a governmental participant, and the reaction … to the 
proposed settlement.”   

Because this matter also proposes to settle PAGA claims, the Court also must consider 
the criteria that apply under that statute. The Legislature’s express command that PAGA 
settlements be approved by the court necessarily implies that there is some substantive 
dimension to the review.  (Labor Code § 2699(l).)  The Court’s review, however, is somewhat 
hampered by the lack of guidance in the statute or case law concerning the basis upon which a 
settlement may be approved.  The Court has found no binding authority, but one federal District 
Court has addressed the issue.  In O’Connor v. Uber Techs, Inc. (N.D. Cal. 2016) 201 
F.Supp.3d 1110, 1133, the court denied approval of class action settlements that included 
PAGA claims in part because the plaintiffs’ claims added up to as much as $1 billion in PAGA 
penalties but parties settled those claims for $1 million, or 0.1% of their alleged maximum value.  
As the court stated, “where plaintiffs bring a PAGA representative claim, they take on a special 
responsibility to their fellow aggrieved workers who are effectively bound by any judgment. 
[citation omitted]  Such a plaintiff also owes responsibility to the public at large; they act, as the 
statute’s name suggests, as a private attorney general, and 75% of the penalties go to the 
LWDA ‘for enforcement of labor laws . . . and for education of employers and employees about 
their rights and responsibilities under this code.’”  (Id., at 1134.)  In that case, the LWDA itself 
filed a brief stating that “[i]t is thus important that when a PAGA claim is settled, the relief 
provided for under the PAGA be genuine and meaningful, consistent with the underlying 
purpose of the statute to benefit the pubic and, in the context of a class action, the court 
evaluate whether the settlement meets the standards of being ‘fundamentally fair, reasonable, 
and adequate’ with reference to the public policies underlying the PAGA.”  (Id., at 1133.)  The 
Uber Techs court noted that “a court may reduce the penalty when ‘to do otherwise would result 
in an award that is unjust, arbitrary and oppressive, or confiscatory.’” (Id., at 1134, citing Labor 
Code § 2699(e)(2).)  Nonetheless, the court noted that the plaintiff had provided no “coherent 
analysis” to justify the “relatively meager value” assigned to the PAGA claim.  

California law provides some general guidance concerning judicial approval of any 
settlement.  First, public policy generally favors settlement.  (Neary v. Regents of University of 
California (1992) 3 Cal.4th 273.)  Nonetheless, the court should not approve an agreement 
contrary to law or public policy.  (Bechtel Corp. v. Superior Court (1973) 33 Cal.App.3d 405, 
412; Timney v. Lin (2003) 106 Cal.App.4th 1121, 1127.)  Moreover, “[t]he court cannot 
surrender its duty to see that the judgment to be entered is a just one, nor is the court to act as a 
mere puppet in the matter.”  (California State Auto. Assn. Inter-Ins. Bureau v. Superior Court 
(1990) 50 Cal.3d 658, 664.)  As a result, courts have specifically noted that Neary does not 
always apply, because “[w]here the rights of the public are implicated, the additional safeguard 
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of judicial review, though more cumbersome to the settlement process, serves a salutatory 
purpose.”  (Consumer Advocacy Group, Inc. v. Kintetsu Enterprises of America (2006) 141 
Cal.App.4th 48, 63.) 

C. Attorney fees and Representative Payment 

Plaintiffs seek one-third of the total settlement amount as fees, relying on the “common 

fund” theory.  Even a proper common fund-based fee award, however, should be reviewed 

through a lodestar cross-check.  In Lafitte v. Robert Half International (2016) 1 Cal.5th 480, 503, 

the Supreme Court endorsed the use of a lodestar cross-check as a way to determine whether 

the percentage allocated is reasonable.  It stated:  “If the multiplier calculated by means of a 

lodestar cross-check is extraordinarily high or low, the trial court should consider whether the 

percentage used should be adjusted so as to bring the imputed multiplier within a justifiable 

range, but the court is not necessarily required to make such an adjustment.”  (Id., at 505.)  

Following typical practice, however, the fee award will not be considered at this time, but only as 

part of final approval.   

Plaintiffs have divided the attorney’s fee into a $250,000 award as a percentage of the 

recovery, and $40,950 as a “catalyst” fee attributed to the individuals who reached a settlement.  

The motion for final approval will need to address each component of the award separately. 

Similarly, litigation costs and the requested representative payment of $5,000 for each 

plaintiff will be reviewed at time of final approval.  Criteria for evaluation of such requests are 

discussed in Clark v. American Residential Services LLC (2009) 175 Cal.App.4th 785, 804-807.   

D. Discussion 

The moving papers sufficiently establish that the proposed settlement is fair, reasonable, 

and adequate to justify preliminary approval except for one provision about which the Court is 

concerned.  The analysis of the value of the case is sufficient for current purposes. 

The Court is concerned about the installment provisions.  The payments to the class will 

not be made until all installment payments have been made.  (Settlement, Par. 4.D.)  This 

creates a risk of non-payment, and increases the likelihood that some class members will not be 

found.  Accordingly, a justification should be provided for the delay.  (If it requires the provision 

of confidential business information, an appropriate application under CRC 2.550 can be made.)      

The risk of non-payment (although all payments required as of April have been made), raises a 

number of issues, including the issue of proper disposition of the funds if some, but not all, 

payments are not made.  The agreement does not address the plaintiffs’ remedies in the event 

of non-payment.  The parties may wish to consider an acceleration clause, a short grace period, 

a stipulation to entry of a judgment, or other remedies appropriate to protect the class members’ 

interests.  Or, the parties could provide for an interim payment once a certain number of the 

installments have been made.  These issues need to be addressed before the settlement can 

be approved. 
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E. Conclusion 

Hearing required. 

The agreement appears to be approvable, with the exception of resolving the Court’s 

concerns arising from the eighteen-month installment plan.  The parties should be prepared to 

address this issue, and possibly agree to additional provisions in the settlement. 

 

  

10.  TIME:  9:00   CASE#: MSC21-00926 
CASE NAME: PROJECT-MATE, INC. VS. LIMA ONE 
HEARING ON OSC RE PRELIMINARY INJUNCTION 
FILED BY PROJECT-MATE, INC. 
* TENTATIVE RULING: * 
 
Hearing continued by stipulation of the parties to July 8, 2021 at 9:00 a.m. 
 

 

 


